Editor's note: Reconsideration denied by order dated March 31, 1997

M KE MCALL

| BLA 94-510 Deci ded February 26, 1997

Appeal froma decision of the Area Manager, (oast Range Area (Qegon),
Bureau of Land Managenent, assessing $374.73 in trespass danages for
unaut hori zed commerci al use of roads. (R 50486.

Affirned in part, set aside and renanded in part.

1.

Federal Land Policy and Managenent Act of 1976: R ghts-
of -Wy--Qegon and Galifornia Railroad and Reconveyed
Qos Bay Gant Lands: Permits--Qegon and Galiforni a
Rai | road and Reconveyed (os Bay G ant Lands: R ghts-
of - Vy-- R ght s-of -Vy: General | y--Trespass: General |y

M st aken or inadvertent unauthorized commercial use of
a BLMcontrol I ed road on Oegon and Galifornia Rail road
and Reconveyed oos Bay Gant Lands wthout a permt is
nonw | | ful trespass.

Admini strative Procedure: Admnistrative Record--
Administrative Procedure: Administrative Revi ew -
Appeal s: General | y--Rul es of Practice: Appeal s:
General | y--Trespass: General | y--Trespass: Masure
of Damages

Wien the decision and record are silent as to how BLM
arrived at a factor used to determne trespass danages,
the Board is incapabl e of conplying wth the review
requi renents statutorily nandated by the Administrative
Procedure Act. Wen the validity of the agency's
action is not sustainable on the admnistrative record
conpi | ed by that agency, the Board is obligated to
vacat e the agency deci sion and renand the natter for
further consideration.

APPEARANCES Mke MGl |, pro se.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

Mke MGal | has appeal ed a May 9, 1994, decision by the Manager of
the Goast Range Area (Qegon), Bureau of Land Managenent (BLM, assessing
$374.73 in trespass danages for unauthorized use of 0.40 mles of BLM Road
Nb. 18-6-35 and unaut horized use of 0.35 mles of BLMRoad Nb. 18-6-35.2 in
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sec. 35, T. 18S, R 6 W, Wllanette Meridian, Lane Gounty, Qegon. 1/
Inits decision BLMfound that Road No. 18-6-35 and Foad No. 18-6-35.2 are
nanaged by BLM pursuant to excl usive road easenent ReE 521 and Federal

| and ownership, and that MGl | had used both roads to haul tinber w thout
obtaining a permt, as required by 43 CFR 2812. 1- 3.

O February 25, 1994, the Goast Range Area Manager, BLM issued a
trespass notice to MGl l, advising MCGal|l that BLMhad | earned that he had
haul ed | ogs over the roads wthout an Q & C logging road ri ght - of - way
permt. Inits notice BLMinforned MGl | of the penalties for willful and
nonw I | ful trespass, as defined at 43 GFR 2800.0-5(u), (v), and (W, and
directed MCGal|l to submt the infornation needed "to determne the anmount
of fees and paynents that will be required to resol ve the unaut hori zed use"
(Trespass Notice at 2).

The record indicates that MGl | responded to the trespass noti ce,
advi sing BLMof the vol une of tinber (237.44 Mf (thousand board feet)),
his contractor had haul ed over the two BLMcontrol |l ed roads during the
period of the unauthorized use. This oral response was fol | owed by a March
8, 1994, letter stating that:

V¢ were surprised when we read your recent |etter which stated
that we had trespassed on a road we have used daily for the past
13 years. Both Geat and Mitl ock roads are county-naned roads.
V¢ were not aware these are BLMcontrol | ed roads which require
a permt for |og hauling purposes. V¢ believed that we had

foll owed the required procedures by hiring a | oggi ng contractor
and filing the necessary | ogging permts. [2/]

Qver the past 13 years we have nai ntai ned these roads by buyi ng
truck | oads of gravel, by personally hauling gravel and filing
[sic] pot holes, and by paying for a grader to grade the roads.
¢ are surprlsed after putting so nuch tine and effort into
these roads that BLMwoul d ask us to reinburse themfor road
nai nt enance.

1/ Road No. 18-6-35is also designated as the Qeat Road and Road

No. 18-6-35.2 is al so designated as the Matl ock Road. Both roads cross
BLM nanaged | ands identified as Revested Qegon and California Railroad
and Reconveyed os Bay Végon Road Gant Lands (Q & C lands). See 43 OR
2812.0-5(e€).

2/ The case file contains a printout identified as a real property account
sumary for Lane Qounty, Qegon, dated Jan. 19, 1994. Mchael and Shari
MCl| are listed as owners of 20 acres insec. 35 T. 18 S, R 6 W,

Wl lanette Meridian, Lane Gounty, Q egon. Cbrrespondence in the record
identifies MCGall's hone address as 85016 Matlock Lane, \Veneta, Q egon.
The record al so contains a letter fromShari MGl to the Goast Range
Area Manager, BLM filed on Feb. 10, 1994, thanking BLMfor its efforts
"in getting Geat Road restored to good condition.” The letter states
that Geat Road had deteriorated "when the rain and freezi ng weat her
arrived [and] * * * logging vehicles * * * weakened the road surface and
creat ed pot hol es. "
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n the basis of BLMstaff investigations and i nfornati on submtted by
MGl |, the Goast Range Area Manager adopted the fol | ow ng recomrmendat i on
regarding the nature of MGall's unauthorized use and trespass:

After reviewng this case, | amconvinced that [MGll] did

i ndeed believe that he had all the permits necessary to log his
land. | do not believe that he knew he was in trespass by using
BLMroads wthout a permt. | recommend that we do not assess
Wl lful trespass penalties for his use of BLMroads and bill for
road use, nai ntenance, and admnistrative costs for both roads.

(Whaut hori zed Wse Investigation Report dated Mar. 7, 1994).

Regul ations for determning liability for unauthorized use of an
Q &C road innonw | Iful trespass are found at 43 GFR 2801.3. Paragraph
2801. 3(b) (1) provides for the "[r]ei nbursenent of all costs incurred by the
Lhited Sates in the investigation and termnation of such trespass * * *."
Par agraph 2801. 3(b) (2) provides that a person who commts trespass shal |
be liable to the Lhited Sates for "[t]he rental value of the lands * * *
for the current year and past years of trespass, or where applicable, the
cunul ative val ue of the current use fee, anortization fee, and nai nt enance
fee as determined by the authorized officer for unauthorized use of any
road admni stered by the BLM* * *." Paragraph 2801. 3(c) (1) provides that
“[flor all nonwillful trespass * * * an anount [shal|l be assessed] equal
to the rental value and for roads, an anount [shal| be assessed] equal to
the charges for road use, anortization and nai nt enance whi ch have accrued
since the inception of the trespass." 3/

Wsing the 237.44 Mf figure MGl had submtted and the total
di stances travelled in trespass (0.75 mles), BLMcal cul ated nonw I | f ul
trespass damages, and sent a request-for-paynent letter to MGl on
March 29, 1994, giving MGl 30 days to submt the anount due. Wien
MCal | disputed the danages and failed to submt the amount deened due by
April 28, 1994, BLMissued its My 9, 1994, decision, explaining its
rational e and conputations as fol | ons:

(1) V& are charging a nai ntenance fee for Road No. 18-6-35
at the rate of $1. 39/ MBH m| e because our nai ntenance crew has
nai ntained this road periodically in the past and nost recently
followng the Mrtilla's, MGll's and BLMs tinber haul i ng

3/ 43 OFR 2801. 3(d) provides:

"I'n no event shall settlenent for trespass conputed pursuant to
paragraphs (b) and (c) of this section be | ess than the processing fee for
a Gategory | application for [sic] provided for in 8§ 2808.3-1 of this title
for nonw |l Iful trespass * * *. 1In all cases the trespasser shall pay
whi chever is the higher of the conputed penalty or mini numpenal ty anount."
The application fee for a Category | tenporary use permt is $125. 43 GR
2808. 3- 1.
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operations in 1993. Ve are not charging a nai ntenance fee for
Road No. 18-6-35.2, as our nai ntenance crew has not nai ntai ned
this road inalong tine. [4/]

(2) The Road use fee's [sic] that you are being assessed is
an al l onance nade to BLMfor the repl acenent (anortization) cost
of the road. This systemroad use fee of $0.90/ MBF/ nile is used
for short termpermts under 3 years. [5/]

(3) The administrative cost that you are bei ng assessed is
rei noursenent to the BLMfor processing this action, as required
by our regul ations. [6/]

MCal | appeal ed and submtted a statenent of reasons (SCR chal | engi ng
the mai nt enance portion of the assessnent as "unrealistic,” and asserting
that he had nai ntai ned Road No. 18-6-35 and Road Nb. 18-6-35.2 "equal | y"
for the past 13 years. MG | stated that his nai ntenance on the two roads
i ncl uded "havi ng rock haul ed and spread, hiring a grader to | evel the road,
haul i ng rock in our own personal pick-up truck to fill potholes, and using
our own personal tractor to scrape the road.” MGGl argued that, having
nai ntai ned both roads, he coul d not understand why he was bei hg charged a
nai nt enance fee for one and not the other. He also disputed BLMs claim
that it nmaintained Robad No. 18-6-35 consistently and regularly (SCRat 1).

MCal | asked that in considering his appeal the Board "l ook beyond the
regul ati ons and | ook to the thousands of dollars in naterial s and | abor we
have put into these roads over the past 13 years" (SR at 2).

V& do not dispute MCall's assertion that he has expended tine and
noney nai ntai ning the BLMroads for 13 years. However, MGl l's property
and interest have al so benefitted fromhis efforts. The record shows that
BLM per f or ned nai nt enance on Road No. 18-6-35 (Qeat Road) in |ate 1993.
See Trespass Decision at 2 and Shari MGl |'s Feb. 7, 1994, Letter to (ast
Range Area Manager .

[1, 2] The regulations at 43 CFR 2801.3(b)(1) and (2) and 43 R
2801. 3(c) (1) explicitly delineate the nature of trespass resulting from
unaut hori zed use of roads on Q & C land and specify penalties to be
levied for that trespass. Neither BLMnor the Board has jurisdiction to

4/  The nai ntenance fee for Road No. 18-6-35 was $132.97. There is nothing
in the record explai ning how the $1. 39/ Mbf/ml e amount was det er m ned.

5/ The road use fee for Road No. 18-6-35 was $85.48, and the road use fee
for Road Nb. 18-6-35.2 was $75. 98.

6/ The assessnent for admnistrative cost was $80.30. The record i ncl udes
alog of the nanes, hourly pay rates, and tine spent by the three BLM

enpl oyees who investigated and prepared the trespass case. The hourly pay
rates were adjusted for benefits and a | eave surchar ge.
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exercise the discretion to "l ook beyond the regul ati ons” and consi der
MCal |'s road nai ntenance as an of fset agai nst the trespass penal ties
assessed by BLM 7/

For its part, BLMis obliged to ensure that its decision is supported
by a rational basis and that such basis is stated in the witten decision
and denonstrated in the admnistrative record that acconpanies that
decision. Larry Brown & Associates, 133 IBLA 202 (1995). BLMhas fully
denonstrated in the record and inits decision that MCall's trespass was
nonw I | ful pursuant to 43 GFR 2800.0-5(w). BLMhas adequatel y
substanti ated the procedures and conputations it fol |l owed, pursuant to
43 (FR 2801. 3(b) (1) to calculate costs incurred in the investigation and
disposition of MGall's nonw I |ful trespass. Additionally, the record and
BLMs decision clearly delineate the fornula and rational e for conputing
the user fee penalties charged MGl | for unauthorized use of the two
BLMroads pursuant to 43 GFR 2801.3(b)(2) and 43 GR 2801. 3(c)(1).
Accordingly, we affirmBLMs finding of nonw I|ful trespass, of
admni strative costs anounting to $80.30 and the road use fee for Road 18-
6-35 of $85.48 and the road use fee for Road 18-6-35.2 of $75.98, and the
cal culation of the nai ntenance fee for Road No. 18-6-35.2 (no mai nt enance
fee because there had been no nai nt enance expendi tures for nany years).

[3] Ve cannot, however, affirmthe road nai nt enance fee cal cul ated by
BLMfor Road 18-6-35. There is nothing in the record that substantiates
this fee. Inits My 9, 1994, trespass decision, BLMstates that the road
nai nt enance fee is $1. 39/ Mf/mle (Decision at 2), but the decision and
record are silent as to howBLMarrived at that figure.

[ T he agency case file nust be conplete as it nay be subject to
direct judicial scrutiny. It is well established that, absent a
conpl ete record, this Board and a review ng court are incapabl e
of conplying wth the reviewrequirenents statutorily nandated by
the Admnistrative Procedure Act. See, e.g., Hggins v. Kelley,
574 F.2d 789, 792 (3rd dr. 1978). Wien the validity of the
agency's action is not sustainable on the admnistrative record

7/ Section 504(g) of the Federal Land Policy and Minagenent Act of 1976
(ALPWY), 43 USC 8§ 1764(g) (1994), directs BLMto assess the hol der of
aright-of-way the fair nmarket rental val ue of the right-of-way. However,
there are certain instances in which the Departnent, in its discretion,
nay reduce the rental for a FLPMA right-of -way "[w hen a hol der [of a
right-of-way] provides, wthout charge, or at reduced rates, a val uabl e
benefit to the public or to the prograns of the Secretary.” 43 O/R 2803. 1-
2(b)(2)(i1). See B ue Mesa Road Associ ation, 89 IBLA 120 (1985).

Uhaut hori zed use, occupancy, or devel opnent provisions at 43 CGFR 2801. 3
do not grant discretionary authority to reduce trespass penalties by

of fsetting clains of val uabl e benefit to the public or to BLMor
Departnment of the Interior prograns agai nst the trespass danages.
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conpi | ed by that agency, courts are obligated to vacate the
agency decision and renand the matter for further consideration.
See Ganp v. Ritts, 411 US 138, 143 (1973).

Shell Ofshore, Inc., 113 IBLA 226, 233-34, 97 |.D 73, 77-78 (1990), and
cases cited therein. For this reason we find it necessary to set aside

that portion of the decision assessi ng danages based upon a nai nt enance fee
for Road No. 18-6-35.

In accordance with the authority delegated to the Interior Board of
Land Appeal s by the Secretary of the Interior, 43 GFR 4.1, BLMs My 9,
1994, decisionis affirned in part and set aside in part and renmanded for
recal cul ation and substantiation of that portion of the trespass damages
based upon nai nt enance fees for trespass on Road No. 18-6-35.

RW Milen
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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